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No concept has been more central to modern notions of democracy
than the concept of the ‘people’ and the idea of the people’s sovereignty.
Yet few concepts have been so ill-defined. The concept is. of course, on
one level a utopian fantasy, a fiction, as many theorists have realized.
But, as Edmund Morgan has written, it is a fiction that has had powerful
political implications: ‘From its inception in the England of the 1640s
the sovereignty of the people has been filled with surprises for those
who invoked it.”

The concept of the ‘people’, which has taken many forms and has
many genealogies, has played a central role in the universalist imag-
inings of modernity. It is a concept closely aligned to that of the ‘nation’.
Atitsroot, as Benedict Anderson has argued, was the notion of a funda-
mental equality of imagining, an imagining through the press and
through literature of a community of equal human beings living in what
Anderson calls ‘homogeneous empty time'.? But to understand the
meaning of the ‘people’ in more concrete historical terms (and the ‘re-
presentation of the people’, to use the catch-phrase employed by both
Britain and India to title their major legislative enactments on voting),
we must look concretely at two arenas to whose imaginative resonances
Anderson gives very little attention—the law and the vote.

In fact, surprisingly few theorists have carefully examined the actual
operations of elections (and of voting) as a clue for understanding the
underlying structural meaning of the ‘people’ (or the nation) in the
history of modern India. My argument is that the law of elections and
voting in India was predicated on a tripartite distinction that came to
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be central to India’s imagining of democracy. This was a conceptual
distinction between state, society, and the people. The conceptual
origins of this distinction lay in eighteenth- and nineteenth-century
Britain. While the state and society alike were structured by power
and influence, and thus open to sociological analysis as Marx, Weber,
and Durkheim made clear, the ‘people’ was a concept defined by the
intrinsic autonomy, freedom, and reason inhering in each individual.
As a collectivity, the ‘people’ were thus an imagined entity, a utopian
ideal, incapable of sociological definition. The people were, as Morgan
has noted, a fiction. But it was through the act of voting that the ‘people’
were given substantiation. It was voting that brought the people into
the realm of sociology—the realm of social structure and influence.
Yet, as part of a political process, the tension between the people as a
sociological construct at the time of elections and as an ineffable utop-
ian ideal nevertheless remained critical to the structuring of sovere-
ignty. Only by standing apart from both state and society, could the
people serve as sovereign. And yet, only by making their voice heard
through elections, could the people rule.

There is no better place to begin this analysis than with an exami-
nation of the history and development of India’s election law, of the
connection between law and the vote. Election law embodies some of
the most basic theoretical contradictions in modern democracies. As
in Britain, election law in India had strong universalist roots. India’s
election law celebrates the legal status of the individual, not as the
bearer of a particularistic culture, but as a universal vessel of free will
and legal rights. That an official, legally recognized ‘voter’is a rational,
autonomous actor is the conceit that justifies government by consent—
and that defines the people. Yet, as part of a political process, elections
in India as elsewhere have always been deeply—and inevitably—
grounded in the particularities of culture. Within the context of electoral
campaigning, voters are not simply individuals defined by the
universalistic claims of law, but cultural beings, defined by the fluid,
particularistic, and often highly affective bonds and prejudices, linking
them to particular identities and particular leaders. The tension
between the universal and the particular embodied in the law will thus
be the focus of this essay. I will begin with a discussion of the back-
ground to the principles of election law and voting introduced by the
British into India at the time of the 1919 Montagu-Chelmsford reforms.
I will then analyse some of the contradictions in election law and its
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interpretation, concluding with a discussion of how these contradic-
tions played out following the passage of India’s Representation of the
People Act in 1951.

BRITAIN AND INDIA’S ELECTION LAW

To understand the tensions inherent in India’s electoral system, it is
critical to look back to the history of elections and electoral law in
Britain, for the major contradictions that marked India’s electoral
system were not primarily a product of the collision of European and
Indian ideas; rather they were a product of tensions intrinsic to the
electoral process as it had developed in England itself. What was
imported to India in 1919 was not a set of ‘Western’ values, but rather
a set of tensions, which were brought to India full-blown, and sub-
sequently played out in India in distinctive ways.

The backdrop to the carly twentieth-century introduction of elec-
tions into India was, of course, the long and charged history of electoral
reform in Britain in the nineteenth century. Though England was not
the first country to adopt universal suffrage, its history has often pro-
vided a paradigm for narratives of democracy for it ultimately adopted
universal suffrage within a non-revolutionary context—a context within
which the old regime of influence and status survived and (many would
say) even flourished in interaction with the operation of a reformed
electoral system. This is not to deny that electoral reform was marked
by sometimes bitter political conflict. However, electoral reform was
also a major mechanism by which an emerging regime of legal egalitar-
ianism and mass citizenship was reconciled with a continuing politics
of inequality and influence.3

In fact. the history of British electoral law shows clearly the tensions
inherent in this process. No term focused attention more acutely on
the underlying contradictions that this involved than the concept of
‘corruption’. The word ‘corruption’, of course, was not just a descriptive
term in England in the eighteenth and nineteenth centuries, but a
critical, bitterly contested concept, suggesting the ongoing argument
over the changing character of power. Many have seen the history of
corruption as rooted in the tension between private advantage and
public power. But such a definition sidesteps the most critical question
shaping the historically changing meanings of corruption: namely, how
and why was it that the ‘private’ came to be perceived as ‘corrupting’ of
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the .v.:vzn, realm? It is the argument here that to find the key to this
a.sm.m.co:, we need to chart the developing notion of a public respon-
sibility shaped by free personal conscience and rational choice
Gsmoﬂ:mmﬁ.r the tension between private and public—and the amcmﬂmm.
on noz.:c:o.:lm: fact lay a larger clash between competing visions of
the body politic—a clash, to put it in the starkest possible (and therefore
o<w_.m383 terms, between a vision of society as defined by structures
of influence (whether official, kin-based. aristocratic. or wealth-based
and a public shaped by the voices of free men.+ ‘ o
. .Ho.a.wom the emergence of such conflicting visions of the body politic
in w:ﬁw_:“ politics would of course require a far more fine-grained
m.um.o:mmﬂo: of British history than can be attempted here. Universalist
visions of autonomous individuals legally constituted as ‘free men’ had
z:.:m. roots inlong and complex—and in some ways highly particular—
British historical processes.5 However, the universalist vision Mum a
people a.mm:mm by individual freedom of thought ultimately implied
.Eo drawing of conceptual lines between state, society, and the people
in new ways. Signalling a moral claim that vm%uam.a represented a
popular or national interest (of free men), independent of the govern-
ment, charges of political ‘corruption’ referred preeminently in the
years before 1800 to the susceptibility of elected representatives—and
parliament—to government manipulation. Debates in the late eight-
eenth nw:EQ on corruption thus helped to define new conceptual lines
mmwm._.mzwm the state from the exercise of an autonomous ‘public’ voice
But _noEamE.r arguments over corruption in these years also womsﬁmm
to an emerging conceptual separation between the ‘public’ (or the
vmov._& and society as well. After all, the freedom of a public voice in
&mnzozm..ammzoa by the uncoerced voices of ‘free men’, could be
.noBUSS_.m& just as much by the exercise of coercive aristocratic
influence in the country, as it could by the influence of the state. In
nm.wor. :5. House of Commons thus passed a resolution declaring m.ﬁ ‘a
high infringement of the liberties and privileges of the Commons’ for
peers or prelates to interferc in the elections of members of the House
of Oo.ESo:m.o Though this had little immediate impact, the Commons
was, in effect, defining such interference as a form of mc:dc:o: that
.::.mmzozmg to compromise the ability of the Commons to represent .h:
_damvo:am:" public voice separate from both the state and from a .w.o(
ciety defined by webs of connection and domination. o
These :mi.no:nmvE& separations were critical in gradually vesting
a new, sovereign public voice in ‘the people’, the electorate. However,
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this hardly meant that, in practice, the voice of the electorate could be

separated from the operation of influence in society. Few, in fact, even

sought such a separation. With the passage of the Great Reform Bill of
1832, debate focused not on whether 4nfluence’ could be eliminated
in elections, but on how ‘corrupt’ influence could be distinguished from

‘legitimate’ influence within this conceptual order. As even many of
the champions of reform acknowledged. the influence of men of ‘wealth
and status’ was an inescapable and even necessary part of the reformed
political order. Men of station wiclded what Lord Grey, the great
champion of reform, described as ‘natural influence’, which implied
influence rooted not in coercion, which might compromise free con-
science, but in respect and reciprocity. Far from being ‘corrupt’, the
operation of this sort of influence, linking superior with inferior and
protection with gratitude, suggested virtue on the one side and freely
given support on the other. It was ‘that which honourable men of large
property always possess in the neighborhoods in which they live'.7 Only
in such a framework was the reconciliation of free uncoerced choice
with hereditary personal influence possible.

Yet the line between the operation of traditional influence and the
coercion of the individual’s free choice remained a very fine one.
Problems of coercion had, of course, long provided a justification for
excluding from the franchise—and from the definition of the people—
those who were most widely perceived as lacking in autonomy and
thus most susceptible to coercive domination: children, women, and
the propertyless. In the eighteenth century, the linking of property and
individual autonomy had been most famously articulated by Black-
stone.? But charges of ‘corrupt’ influence proliferated in mid-Victorian
Britain even within the reformed property-holding electorate defined
by the Great Reform Bill, suggesting the tensions built into electoral
politics as the franchise expanded.

Flections between 1832 and 1867 thus witnessed a record number
of petitions challenging the validity of elections on the grounds of
various forms of ‘undue’ influence, including ‘treating’ and outright
bribery by men of wealth and status. The very expansion of the electo-
rate led to a considerable growth in expenditures for purchasing votes.®
Even those who strongly supported gentlemanly influence in English
elections were forced increasingly to confront the difficulties that
unrestrained influence created in the operation of free elections. ‘I speak
it with shame and sorrow’, Lord Palmerston told the Commons at mid-
century, ‘but I verily believe the extent to which bribery and corruption
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was carried at the last election has exceeded anything that has ever
been stated within these walls’.'® Yet bright legal lines between corrupt
and legitimate influence continued to be difficult to draw. Concrete
efforts to control corruption repeatedly ran up against the common
feeling among members of parliament that ‘there but for the grace of
God go I'."* It was only in 1883 that comprehensive legislation was
finally passed that officially criminalized a list of corrupt electoral
practices—including bribery, treating and ‘undue influence’—and, per-
haps equally importantly, set limits on election expenditures and
required the keeping of strict, open campaign accounts.'?

In the wake of the passage of this Act, British election challenges
based on corruption declined significantly. But the Act hardly ended
corruption or removed the tensions that were intrinsic to the electoral
system. Whatever the conceptual and legal foundations of a free, ‘public’
electorate, composed of autonomous, self-contained electors capable
of exercising free choice, the reality of electoral campaigning inevitably
involved tapping into the influence of the men who controlled the
networks of interconnections that composed society, whether based
on hereditary status or newly acquired wealth. Separating the sovereign
voice of the ‘people’ from the corrupting webs of ‘society’ was not an
easy undertaking.

Nor was it so in India. Indeed, the pattern of electoral reform in
twentieth-century India in some ways mirrored the process of nine-
teenth-century electoral reform in Britain, as electoral reform in India
was based, after 1919, on the gradual extension of the vote to a property-
based franchise. However, the problem of writing electoral rules to
both legitimize and constrain the operation of traditional influence,
while defining the voice of the ‘people’, was no less severe in India
than in England. Though the British officials who first framed India’s
electoral rules wrote of their concerns to prevent in India that ‘wholesale
debauchery of the electorate’ that had once marked England itself,'3
they were as deeply concerned as nineteenth-century British reformers
had been to use elections to legitimize the operation of influence—and
government power—in Indian society in new ways.

A good example of the debate this engendered was the early dis-
cussion of rules on ‘treating’, or the feeding and entertaining of voters
at the polls, a debate that occurred when, in the wake of the Montagu-
Chelmsford reforms, the first attempts to systematize Indian electoral
law occurred in 1920. Treating had been clearly defined as a corrupt
practice in Britain. In India however, as Sir Harcourt Butler who was
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the Governor of the United Provinces, wrote to the committee drafting
the Indian electoral rules, to follow this English precedent would .c.m 8_
ignore actual Indian ‘conditions of life’. In the E:..m_ areas of m:m. United
Provinces, hospitality was ‘almost a E:mmosw duty’, he wrote. U_mggﬁam
are great, there are no inns by the wayside; m:mﬁm:.m:no has ﬂm.. No
provided.”"* As Sir Laurie Hammond, one of the architects of India’s

electoral law, noted:

to the Indian candidate, with traditions of Eastern hospitality behind him, it
may be a shameful thing that he may not give a glass of sherbel to an m_.an.o_w
who has come a long distance through the heat of the day to record his vote.

However, whatever the cultural particularities of ‘eastern gmc.:wrQ ,
it was on universalist assumptions that British officials ultimately
grounded the bulk of the law of electoral ooz.:wao:. As the ?.&oﬁ:m
Advisory Committee noted with respect to treating, to remove it ?,oa
the list of corrupt practices would ‘throw open the door to s,ro_mvm_w
corruption and would go far to frustrate the whole purpose of the rules m
whatever the particularities of Indian culture. Indeed, at :.5 :mmﬁ.o

India’s laws of electoral corruption—which, with mon.mm minor varia-
tions, were imported wholesale from Britain—remained .m Eo?.ms
vision of the uncoerced individual as the bedrock of the ‘people’, a
concept that the framers of India’s electoral laws m.wvmao:.% Eop._m:ﬁ
was intrinsic to the legitimizing political function that elections

offered.'®

THE PEOPLE AND THE STATE

Yet the relationship between the people and the state that was oBUo.a._ma
in elections was also contradictory. At one level, oosnmcw.:u_ opposition
between the people and the state lay at the heart of o_on:.o: law, Asthe
history of election law in the United Kingdom suggested, independence
from official coercion and interference had been at the very heart of
efforts to establish an elected House of Oou::owgm as a free voice of the
‘people’. And yet, the introduction of elections m:.ﬁ_ the mﬁ&.:m_
extension of the franchise, were also undertaken in 5@:& ﬁm&mvm %._mﬁ
as much as in Britain, to legitimize the power of an increasingly in-
trusive state. The tensions inherent in the emerging concept of the
‘people’. as embodied in Indian election law were thus nuoau_ox. Even
as the state defined an electoral system predicated in law on the
existence of the free, autonomous voter, it asserted at the same time a
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m:d:.m governmental interest in maintaining and extending, through
m_..un”:c:m‘ the stabilizing structures of authority in society ﬁ.rmﬂ were
critical to the state’s power.

. The ww% to the efforts of colonial state’s efforts to balance these
_Svc..m:<.9m was, of course, the concept of the ‘rule of law’. This was
m._o. conceit that allowed the colonial state to administer elections even
as it sought to morally separate itself from the outcomes—and from
the .?mw choice’ of the voters. In practice of course maintaining this
mm@m_.u.nw: was no easy task, and was hardly always attempted. By 1920
:._w British state had developed powerful relationships with F&rmm
&:mw .EEn: they had used to manipulate and control Indian society
By giving titles and honours to Indian notables, the British had _o:m.
sought to recognize and legitimize, within the framework of their rule
ﬁrm.Em: they saw as the ‘natural’ leaders and representatives of [ :&NE_
mwn_mar men who—much like aristocratic leaders in England—embo-
died mm&ﬁ;mammo ideas of legitimate status and authority. It is no
surprise that many officials saw the introduction of elections as a
mechanism for further strengthening and legitimizing this structure
of representation, particularly in the face of challenges from the
Congress.

O:wm:.oa about the influence of the state, and its relationship to
the voice of the ‘people’ thus preoccupied many of the election petitions
mm:.mgg.m by elections in India after 1920. These petition cases were
decided in the years before 1947 by three-judge provincial tribunals.
The m.mmqmm to which the judges themselves were in fact independent of
state ._:mcmbom is of course impossible to say. But the ways that these
.nozmaa were framed and decided upon suggest the tensions inherent
in E.m _.~:<.m Wmsm:m. Many election petition cases revolved around the
maﬂ.:ﬁ?ﬁ;@ technicalities of elections (including the filing of nomi-
nation papers, preparing of voter rolls, marking of ballots, et cetera)
and the limitations that the law placed on administrative discretion in
wrmmm matters. However, others dealt more directly with state influence
In processes of candidate selection and electioneering, and the
contradictions that these embodied. ,

The bedrock of the law defining the conceptual separation between
the state and the people lay in the rules banning ‘government officials’
from contesting elections. A representative of the ‘people’, after all
could hardly exercise autonomy if he were on the official Um,u:.o= w:m
defining the meaning of an ‘official’ in this context was no easy Bm.ﬂmn.
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Under the ‘Non-Official (Definition) Rules’ framed in 1920, no one
was to be counted as an official unless he was a ‘whole-time servant of
Government’ and remunerated by salary or fees. But was, for example,
the Chairman of the Calcutta Corporation an ‘official’, as was contended
in an election petition secking to overturn his election to the Caleutta
South (Non-Muhammadan Urban) Bengal Legislative Council seat in
1923? In this case, an election tribunal held that since a vote of the
Commissioners was critical to his removal, he was not an official, even

_ though he otherwise met the criteria.'” Even more problematic were

the numerous ‘semi-officials’, such as Honorary Magistrates, who were
undoubtedly linked to the government, but who in general did not, as
most tribunals decided, meet the criteria for exclusion from contesting.
Their positions in fact dramatized the innumerable semi-formal
mechanisms through which the colonial state had long tried to extend
its influence into society, thus suggesting the particular problems in
India of clearly separating the people and the state in the way imagined
by election law.
Such considerations also arose in election cases focused on govern-
ment interference in the actual processes of election campaigning so
as ‘to interfere with the free exercise’ of a voter’s electoral right. This
was clearly defined in the new electoral rules as ‘undue influence’, and
thus a form of corruption.’® But once again, defining precisely what
qualified as undue government influence was problematic. In some
cases, election tribunals found that official action calculated to aid
particular candidates during elections carried with it, in its very nature,
a high potential for coercion. In a case arising from the first provincial
council elections in 1920, for example, an election tribunal saw official
pressure on shopkeepers in Simla as evidence of coercion and grounds
to throw out an election entirely and require a re-vote. Such shop-
keepers, they declared, ‘would naturally be subject to the influence of
Municipal officials’, and such potentially coercive official influence
struck, in their view, at the very heart of voter freedom." Others took
a narrower view, and argued, as did a tribunal reviewing an election in
Bengal in 1937, that in spite of evidence of electioneering by government
officials, it had to be shown that the ‘free will of the voter’ had been
directly or indirectly compromised before an election could be thrown
out.?® Whatever the final decisions, these cases show clearly that many
tribunals did take seriously the notion of a ‘freedom of the franchise’,
as one tribunal put it, that at least in part was defined through the
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Juxtaposition of the image of the free, uncoerced voter against that of
the power of the state.

However, this was hardly the case in all election tribunal decisions.
Quite to the contrary, many election tribunals were also eager to use
the frameworks provided by election law to justify and legitimize the
power of the state in new ways. In these decisions, it was the very inter-
twining of state and popular influence that in fact justified the state's
direct influence in elections in India. This was illustrated by a 1924
case from Mathura, in which a Congress election petition challenged
the election of a pro-government local notable. This petition charged
that the District Collector had corruptly strengthened the victorious
candidate’s position in the run-up to the United Provinces Council elec-
tions with appointments and honours intended to guarantee his
election. In the eyes of the petitioners, this amounted to undue influ-
ence, as the government had in effect used the state’s influence to anoint
a particular candidate, and thus corrupt the free choice of the people.
But the tribunal found that the Collector's actions fell well within the
normal parameters of the operation of influence in Indian society. Close
relations between government and important men were, as they saw
it, so intimate and inevitable a part of Indian social relations that they
could in no way be seen to violate the principle of free elections. After
all, the tribunal wrote, if it were illegitimate for the government to show
support for men of influence, then ‘the recommendation for or bestowal
of a title [by the government] on a prospective candidate’ could itself
be viewed as a form of ‘undue influence’, which was clearly absurd.
Government influence, they implied, was not incompatible with free-
dom of choice if it was firmly grounded in ongoing social relations and
distinctive Indian traditions. “The law does not strike at the existence
of influence, they declared. To the contrary, ‘a candidate is entitled to
the legitimate influence of his position and status," which clearly
included. in a case such as this, the perquisites of government backing.
The relation between the state and the people as defined in India’s
early election law was thus a highly ambiguous one. Clearly, in the
Mathura case, the British saw elections as a way to maintain older sys-
tems of representation within the new structures elections provided,
and in this case an election tribunal was only too happy to endorse
this view. And yet, even here, the assumptions shaping India’s new
electoral law had an important impact on the terms in which power
and influence were discussed and justified. The underlying vision of
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the free voter, which was inevitably in potential tension with the mnﬂwy
was a powerful presence even in cases like that in «Smﬁrr:.m. where the
decision supported a benign view of government influence.

THE PEOPLE AND SOCIETY

Indeed, as the Mathura case suggested, the tensions m: the heart of
election law did not just have to do with the nm_u.:o:mgc between the
people and the state, but also with the B_mso:.m?w .vmgmo: the vmov_m
and society. The justification for a non-coercive view of the power o
the state in that case was that the state’s Emzm:nw was oE_Um.aamm in
the larger norms and workings of Indian society, which, in the :._._Enm_ S
view, made it ‘legitimate’, even within the terms the new m._m.wnso:._.mi
defined. However, the debate over what nosmagsm.,ﬁmiamﬁm in-
fluence in elections, which was a very old one in mwzm_: itself, s.m.mm
complex, and hardly one confined to the influence of the state. >m in
the case of the tension between the state and the people, the S.sm_o:
between society and the people hinged largely on the meaning of
coercion. The underlying issue was whether Em:mzom. arising from
entrenched forms of authority and influence in moﬂmQ could be
compatible with elections based on the uncoerced free will of ﬂrm. elect-
orate. Election cases relating to various forms of noﬂ.EE coercion by
powerful men in Indian society were thus numerous in the years m#mq.
1920, more numerous, in fact. than those focusing on the 82..90: of
the state. These ranged from cases focusing on overt forms of S.o_msom
and intimidation, to those dealing with bribery and vote-buying, to
those having to do with corrupt deals made by ﬁ:iml& men to mow.a.m
rival candidates to withdraw. As in their decisions relating to the acti-
vities of the state, election tribunals took many &mmqm.:ﬁ approaches
to these cases, and some were far more ready to find evidence of coer-
cion than others. o
However, the most difficult issues that tribunals had to .Enm in
deciding such cases concerned the 851035@.7@?6@3 coercion and
the particularistic forms of culture that mmm.:mﬁ_ influence in Indian so-
ciety. Based as they were on universalistic nincteenth-century assump-
tions about free will and individual autonomy, the n_onﬁoﬁ_ .E_m.w made
no mention of the particularities of culture as a H.:mw&oi_o: for
particular forms of influence. Indeed, as we have seen, this was amvm.a.m
and explicitly rejected, at least in the case of treating, when India’s
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electoral rules were framed. But it was perhaps inevitable that in
practice election tribunals would look to popular expectations and
customary practices for guidelines in trying to determine the degree to
which particular acts of influence crossed the line into coercion. This
was particularly true in that questions of intent were inevitably a part
of the interpretation of the law. If corrupt intent were a critical element
in interpreting the law, then it was inevitable also that questions of
normal practice and customary expectations would have to come into
play. And, indeed, these issues did come to loom large in the inter-
pretations of many election tribunals. Nowhere was this clearer than
in cases that focused on the operation of patronage in Indian society
and its roles in election campaigns. Patronage was, of course, a form
of influence with deep roots not only in India, but in England as well,
and there was thus a considerable English case law on the nature of
‘legitimate’ versus ‘illegitimate’ patronage that predated the establish-
ment of India’s electoral rules. Cases in India built on this while
elaborating on the distinctive cultural features of Indian patronage. A
clear example is the issue of treating, which, as'we have seen, was de-
clared to be a corrupt electoral practice in spite of the concerns of some
officials about its roots in the particularisms of Indian culture. Some
election tribunals were clearly prepared to look past cultural parti-
cularities in ruling on the corruption that treating entailed. This was
evidenced by a remarkable case from Farrukhabad district in 1926, in
which a charge of treating focused not just on ‘getting at voters through
their mouths and stomachs’, as treating normally did, but on a per-
formance of nautanki, a popular form of street theatre. Though ‘con-
sisting of singing and dancing, accompanied by music’, rather than
feeding, nautanki was viewed by the election tribunal in this case as a
form of ‘entertainment’, and thus a mechanism by which a candidate
tried ‘to induce the voters to vote for him’.*? That this performance
might have a particular place in cultural relations between patrons and
followers, even helping, as Kathryn Hansen has noted, to define ‘the
nature of moral virtue [ and] the proper exercise of political authority’,3
did not give the tribunal pause. Indeed, they followed up their
discussion of nautanki with a discussion of this candidate’s pre-election
donations to a local Ram Lila committee as well. Here too, whatever
its potentially legitimizing cultural implications, they saw such ‘charity’
during an election campaign as nothing more than a thinly disguised
attempt to corruptly influence the voters. ‘It is sometimes difficult in
connection with corrupt practices’, they conceded, ‘to state when charity
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ends and bribery begins’. However, in this case, the Bs&mim ‘gave
this donation during the election campaign and this mm:Qdm_Q om::wﬁ
be the outcome of any other object but to gain voters for .r:dmn:.. 24
Such corruption was, in fact, grounds for voiding the election.

Other tribunals, however, were far more ready to make w:oimﬁomm
for the cultural expectations embedded in patronage, even when it was
exercised at election time. In a case from the Punjab in .Gw.u. moﬁu
example, a tribunal was asked to rule on charges by a losing Akali
candidate that the victorious Khalsa National Party candidate :.ma not
only widely treated voters at the polls, but had coz.:c:.% _uz.v::mmm to
construct a new school hall in return for votes. Relying in this case on
the victorious candidate’s family standing and history of patronage in
the locality, they decided to take no action on this o:m.qmm.mm .»52.:3
example comes from a petition challenging the 1923 Bihar and Orissa
Council election for the Saran South (Non-Muhammadan Rural)
constituency. Among many charges in that case, one was z.:: mrm
victorious candidate had engaged in corrupt ‘treating’ by &mc.&:ﬂ:m
food in connection with flood relief work and then using this in election
pamphlets to claim ‘votes on the ground of his generous expenditure
during the flood’. The charge here. asin the claims relating to the .WmB
Lila contributions in Farrukhabad, was that self-interested political

motives had, in the process of electioneering. turned seemingly bene-
volent patronly acts into morally corrupt and coercive ones. m:ﬁ. the
tribunal’s decision in this case made clear that the process of elections
was not enough, in and of itself, to make actions that were .mE.vmﬁ.Ema
in popular expectations coercive. Generosity to the ooB.E:EQ in times
of need is what a good patron provided. When rooted in the culture of
the community, ‘innocent benevolence’ could thus become a perfectly
valid and non-coercive basis for laying claim to the gratitude and sup-
port of the people—even in the context of trying to i.: .ﬁ_dmr. votes.*®
Such decisions suggested the complexity in determining where ﬁrm
boundaries of ‘legitimate’ influence ended and those of .oo:dcﬁ
influence began. Many tribunals attempted to balance the z,m.o_.m.an&
protection offered by the law of the uncoerced free voter mmmEmﬁ H.rm
legitimizing claims of popular expectations and cultural particularity
in their decisions. But as these cases suggested. the legal quest to draw
a conceptual line between the ‘people’ (as defined by msﬁ.:ﬁm:u_ free
will) and ‘society’ (as defined by networks of particularistic influence)
remained highly problematic.
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FREE WILL AND RELIGION

Nowhere, however, were the contradictions between the legal pro-
tection of free will of the voter and the cultural demands of Indian
society more evident than in matters of religion. Tensions in the
relationship between religion and individual autonomy went back, of
course, to Britain as well. On one level, the very notion of an individual
defined by free conscience was one with deep roots in seventeenth-
and eighteenth-century British religious thinking. Though electoral law
in the nineteenth century cast this image in secular terms, the notion
of a voter defined by ‘free conscience’ nevertheless remained one with
important religious resonances. Yet, at the same time, nineteenth
century electoral law in the United Kingdom recognized religious
authority as one of the most serious potential challenges to free voter
will, a challenge perhaps most clearly embodied by the Catholic Church
and its influence in Ireland.

This was the same tension that marked the introduction of elections
in India. In this case it was in Gandhian thinking (with all its simul-
taneously religious and universalistic overtones) that the image of the
free and autonomous individual as the foundation for the ‘people’,
found its greatest resonances. Though this is a subject for considerably
more research, it can be plausibly argued that Gandhi’s vision of free
individual conscience, with its roots in the bhakti tradition, and its
legalistic framing, played a critical role in grounding the utopian vision
of an autonomous ‘people’ on Indian soil. However, if this resonated
with the history of the ‘free conscience’ in Britain, most British officials
viewed religion in India as preeminently a threat to free conscience,
much like the Irish Catholic church. Indian religion represented, in
fact, the quintessential particularism: it was the form of received autho-
rity that most clearly held the minds of Indians in thrall.

Cases involving ‘spiritual undue influence’ were thus many and were
among the most difficult that tribunals had to deal with. According to
electoral rules, it was generally a corrupt practice to induce or attempt
to induce ‘a candidate or voter to believe that he or any person in whom
he is interested will become or be rendered an object of divine dis-
pleasure or spiritual censure’. Such charges appeared in the earliest
elections after 1919. A good example of the legal thinking that these
cases involved comes from the Shahabad (Muhammadan Rural) con-
test for the Bihar Legislative Assembly in 1946. In that case, a petition
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had challenged the election of a Muslim League candidate on the
ground, among others, that he had deployed spiritual ‘undue influence’
on his behalf. While recognizing that, by itself, ‘an appeal to religious
prejudice does not amount to undue influence’, the tribunal
nevertheless ruled that the winning candidate had associated himself
with Muslim religious leaders (pirs) who ‘have disciples in parts of
this district’ and who spoke at public meetings in terms ‘that were likely
to make ignorant and superstitious persons believe that they would be
objects of divine displeasure if they voted for the petitioner’. They
further cited testimony that voters were deterred from voting for the
petitioner on these grounds. In such a case they had little hesitation in
ordering a new election based on this corrupt influence.?”

Not all political appeals by religious leaders, of course, fell under
this view of corruption. After all, if religious leadership were a normal
part of society, then to restrict the abilities of religious leaders to tell
their followers their views would itself be to restrict free choice. As one
tribunal thus noted with respect to a published ‘firman’ from the head
of the Ahmadiyah community announcing his support for the Muslim
League, such a statement could not be held to comprise illegitimate
influence, as it could not be the case that ‘a man taking the role of a
high priest ceases to be a citizen or ceases to be clothed with all the
privileges and rights of a citizen’.*® Nor could it be deemed corrupt, as
another tribunal noted, when threats of divine displeasure were used
by lay persons to try to win votes. A tribunal thus ruled in a case from
the North Gaya (General) constituency in 1946 that a public statement
by the INA hero, Captain Shah Nawaz, to the effect that ‘persons voting
against the Congress candidate would go to hell’, could not be con-
sidered corrupt. It was, they said, ‘only in the case of heads of religious
orders, Gurus and Pirs, who had an extraordinary influence over their
disciples, that their interference in voting amounted to undue in-
fluence’. Since Shah Nawaz did not ‘belong to any of these categories’,
nor indeed, have any particular competency ‘to convince voters about
the path to hell’, it could not be the case that he had committed a corrupt
act.”?

But the potential scope for spiritual ‘undue influence’ was never-
theless wide in Indian elections, and was all the more so given British
assumptions about the importance of religion in Indian society and its
capacity to sway voters. As early as 1921, one election tribunal went
out of its way to warn religious leaders that they needed to be very
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careful in their clection rhetoric to steer clear of this charge.3® Given
British assumptions about the ubiquity of religious influence in Indian
society, it was little wonder that these charges were frequent.

And yet, for all the similarities between the application of election
law in Britain and that in India, there were also critical differences,
rooted in colonial assumptions about the role of religion in constituting
the very structure of society in India. Even as they introduced electoral
rules to constrain coercive religious rhetoric, the British also sought to
use religious identities to structure Indian electoral constituencies, a
policy that would have been unthinkable in Britain. The roots of sepa-
rate electorates, of course, go back well before the Montagu-Chelmsford
reforms of 1919; indeed, they had their origins in a very different
tradition from that shaping the development of the law of electoral
corruption. Separate electorates for different religious communities
were in fact rooted in the traditions of categorization that had come to
shape British administration in the late nineteenth century, traditions
defined by the distinctive position of the British in India as alien colonial
rulers. As many historians have suggested, the act of categorizing and
counting was a method by which the British defined a structure of
knowledge to support their position as colonial rulers.

The critical expansion of separate electorates as a foundation for
electoral representation after 1919 must thus be seen in counterpoint
to the rules defining electoral corruption and the universalist vision of
the individual voter that shaped them. On one level this was of course
contradictory. If religion was a potential source of coercion in Indian
society, then it was perverse at best for the British to try to define
constituencies in religious terms even as they sought to circumscribe
religious rhetoric in elections. But on another level, these two policies
can be seen as different sides of the same coin. By defining separate
religious constituencies the British were, in effect, seeking to transform
religion into the foundation for a representation of correspondence, a
representation defined not by the process of voting (in which the indi-
vidual will of the voter came into play), but by the fixed cultural bound-
aries used to draw constituencies.

This, of course, required giving religion a very distinctive—and highly
essentialized—meaning. Colonial processes of essentialization have
now come in for much attack from historians on a wide range of
grounds. But it is important to note that in the context of electoral
legal processes, cultural essentialization, and the definition of free
individual choice, were closely linked. After all, within the context of
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separate electorates, voters would continue to be represented by a
member of their religions community, regardless of the individual
choices they chose to make. By moving religion into an essentialized
realm, separate electorates thus sought theoretically to make room
within the electoral arena for both the operation of religious repre-
sentation and for the expression of choices that would not be coercively
determined by religious authority.3!

In practice, of course, separating such related but competing visions
of religion proved extremely difficult. Though census definitions
provided the key to the drawing up of separate religious constituencies,
it was theoretically open to individuals to legally challenge the bound-
aries that were used to demarcate separate electorates, and at times to
appeal to individual belief in doing so. Several election petitions that
challenged the grounds on which voters were classified in distinctive
separate electorates highlighted this clearly. In a case from the Punjab
in 1946, for example, an election petition hinged on whether a voter in
a General (Hindu) constituency could be disqualified simply on the
grounds that he was, to all outward appearances, not a Hindu but a
Sikh. Outward appearances alone, the tribunal ruled, could never be
enough to fix such identities. If a voter swore that he was a Hindu, and
did not ‘believe in the Ten Gurus . . . and the Guru Granth Sahib’, then
it was fully appropriate to record him on the General electoral role, no
matter how others might label him, or whether, as the tribunal put it,
he wore ‘Keshas and long beard’. But even belief here was reduced to
asimple formula. The essentializing tendencies of the law in these mat-
ters remained clear, for in matters of separate electorates it was to a
simple, fixed definition, theoretically applicable to all (and in which
birth was primary), that tribunals normally turned.3*

Most problematic for the longer term, however, was the fact that
separate electorates could not (and, in practice, did not) prevent
religious appeals in election campaigns from focussing on the nature
of the very boundaries that separate electorates purported to define—
thus removing these boundaries from an essentialized realm and
bringing them directly into the moral competition for individual votes.
The nature of the boundaries defining separate electorates of course
occasionally came up for pointed constitutional debate (as in the
question as to whether ‘scheduled castes’ should be included in Hindu
constituencies). But far more critical to the operation of electoral law
was the tendency for election contests in the 1930s, particularly among
Muslims and Sikhs, to focus on efforts to label opposing candidates as
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outside the pale of the community—even within the context of separate
electorates—and thus to make the nature of religious boundaries
themselves a matter of individual conscience.

A series of hotly contested Muslim elections in the Muslim-majority
city of Amritsar in the 1930s illustrated this dramatically. Muslim
candidates repeatedly labelled other Muslim candidates as ‘kafirs’, or
non-Muslims, on the grounds that they had publicly betrayed Islam’s
principles and interests. Targets of these challenges were of course
quick to file petitions labelling such language corrupt, and a form of
spiritual ‘undue influence’, thus suggesting how difficult it was to
separate the essentialized (and supposedly non-problematic definition
of community—and constituency—boundaries) from the issues of
moral conscience that in theory defined individual votes. Twice in two
years, election tribunals had to hear petition cases charging that
victorious candidates had corruptly used oaths sworn on the Quran
and had used impassioned speeches labelling their opponents as
‘outside the pale of Islam’, to try to win votes. The results of both these
clections suggested how problematic the strategy had become of
officially defining—and essentializing—the boundaries of the moral
communities that comprised society in order to create space for the
operation of individual conscience.33

Indeed, such elections pointed toward the more general crisis in
the law of elections that came with the 1946 elections and the demand
for Pakistan. These elections were, in fact, critical to the foundation of
the new states that were formed in 1947. for the elections led to the
sweeping triumph of the Congress in most of the areas that were to go
to India, and to significant victories for the Muslim League in most of
the areas that were eventually to go to Pakistan. As several historians
have noted, it was these elections that provided popular legitimacy for
the territorial division of the subcontinent that was to follow.

Yet no elections brought forth such a flood of legal challenges to the
basic principles of voting as these. In the Punjab, almost half of all the
Muslim seats contested were challenged by elcction petitions alleging
the corrupt practice of undue spiritual influence. Indeed, the use of
rhetoric (by pirs, ulama, and lay Muslims alike) alleging that those
who opposed Pakistan were in fact opposing Islam was so widespread
that it was officially brought to the attention of the government in
advance of the election, and led to the issuing of instructions to local
officials warning them about the dangers of electoral corruption. But
many Muslim League leaders responded to this by now calling into
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question the basic legitimacy of clection law itself. As Malik Enon. N.rm:
Noon, a leader of the Punjab Muslim League (and later Prime Minister
of Pakistan) declared, it is ‘intolerable that tiny little g:ﬁ.m:o_.&m ...
should now be permitted to decide how far a Muslim mwmmww:m to
Muslims will be allowed to talk of Islam’. Others called on Muslims to
openly defy the regime’s clectoral laws.3 After all, if the very bound-
aries and survival of the community itself were at stake, what grounds
could there be for not invoking spiritual censure on those whe might
use their votes for other purposes? It was only the freedom of the
community that made the law legitimate and the free will of the indi-
vidual possible.

Such arguments dramatized the critical importance of the ._m.mm_
structure of elections—and the concept of the rule of law—for sustaining
the image of the free individual as the bedrock of the electoral process.
As never before, the elections of 1946 dramatized how problematic
was the task of defining the critical distinction between society, state,
and people (on which the legitimacy of popular moéaommmq was
theoretically based) when the fundamental parameters of society and
state—the inevitable framers of elections—were themselves open to
question. If the concept of the ‘people’ relied on universal principles,
then the boundaries of society (and the nation) required external
markers. But with the legal parameters of state and society open to
question, in what way could the legal structure come to allow that utop-
ian entity—the people—to find expression?

FROM COLONIAL TO INDEPENDENT STATE:
“THE REPRESENTATION OF
THE PEOPLE’

In fact. the need to balance universal principles with the bounding of
the nation was a lesson that was not lost on the framers of India’s consti-
tution and election laws in the wake of Independence in 1947. The
importance of elections to the concept of the sovereignty of the people
was one that was deeply ingrained in many Congress leaders by 1947.
Though the legal principles defining the image of the free, uncoerced
voter had developed within the context of cighteenth and nineteenth-
century British history—and in some ways been reinforced by zu..w prin-
ciples of Gandhi—they had been cast by the British as universal
principles and were widely viewed in this light by Oo:m—.awm Fwas.m.
Indeed, many Congress leaders had long embraced these principles as
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a stick with which to challenge the British, who had sought for their
own political purposes to embed the free voter within electoral struc-
tures adapted to a fundamental British vision of Indian society as
particularistic, culturally fragmented, and hierarchical. Congress
leaders thus used the concept of the ‘people’, with its eritical resonances
in the law of electoral corruption, as a position from which to assert a
simultaneously universalist and nationalist identity transcending the
cultural boundaries and structures of colonialism. As early as the 1920s,
leaders of the Congress such as Nehru had called for a system of
universal adult suffrage in India as a statement of commitment to an
image of the people as both free and culturally unified. This was con-
nected also with a fundamental mistrust of particularistic constituen-
cies (such as separate electorates), a mistrust that was often muted by
the need for political compromise, but was nevertheless a mistrust held
deeply by Nehru. The events that led to India’s partition and the
creation of Pakistan only reinforced these beliefs. An image of the
people as united required a legal structure for framing elections that
did not do violence to this image. From this perspective it is not hard
to understand why the framers of India’s constitution not only
abandoned separate electorates, but also established universal adult
franchise. Central to this was the concern to create, above all, an image
of both freedom and popular unity. Even if the ‘people’ were a fiction
(indeed, particularly because they were a fiction), it was necessary to
frame the concept of the people with an image of Indian society—at
least as embodied in a legally structured electorate—that was a clearly
bounded and united one.35

But such an image hardly did away with the contradictions that had
marked colonial electoral law (and, indeed, that had marked electoral
law in Britain as well). This was evident in the ways that the framers of
India’s new constitutional system defined the law of electoral
corruption as embodied in the Representation of the People Act of 1951.
In many respects, India’s new electoral law lifted wholesale the
underlying principles of colonial (and British) electoral law, right down
to the title of the legislation. But the tensions within that law were
given new meaning when juxtaposed against India's simultaneous
moves toward universal adult franchise and away from the particu-
larism of separate, culturally defined electorates. The protection of the
free, uncoerced voter continued to lie at the heart of these rules. Appeals
for votes were thus outlawed, just as they had been in colonial India, if
they were based on ‘undue influence’, which included threats of spiritual
censure. However, the problem was now exacerbated by the fact that
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the rules were no longer tempered by an exclusion from the franchise
of those adults who were (theoretically) most susceptible to coercive
influence, or by any attempt to channel India’s cultural divisions (and
thus the potentially coercive character of appeals to religion) into
separate electorates. The very language of the rules thus underscored
the heightened dangers of coercion that the individual voter now faced.
Indeed, with the potential threat of coercion greater than ever. the rules
became all the more detailed and specific. Rules focused on the control
of corrupt ‘undue influence’ were thus now supplemented by rules
banning as corrupt ‘the systematic appeal to vote or refrain from voting
on grounds of caste, race, community or religion or the use of, or appeal
to, religious and national symbaols, such as the National Flag and the
National Emblem, for the furtherance of the prospects of a candidate’s
election’.3® Within the framework of the electoral arena, the theoretical
legal protection of the voice of the free individual was thus critical even
when it came to issues of ‘national’ unity. National unity was now em-
bodied, of course, in the very structure of the electoral arena, for the
purposes of which universal suffrage and a fully territorially based
electorate had proven critical. The constitutional establishment of a
central, semi-independent Flection Commission, to administer both
state and federal elections, reinforced this image.?” But if the imagined
‘nation’ now framed both society and state, it remained the case that
the protection of an image of the ‘people’ required that the individual
conscience be theoretically protected from coercion, even when it came
to ‘national’ appeals.

In practice. of course, the operation of such a framework for election
law proved virtually impossible to work. As a range of election cases
after Independence suggested, the contradictions between the utopian
image of the free voter, which defined the ‘people’, and the reality of
the influences shaping identity and power in ‘society,’ remained in al-
most ubiquitous tension. Once again, many cases hinged on balancing
coercion against ‘legitimate influence'.3® But as an early election
tribunal from Bombay city noted in 1952, a literal reading of the
language on corruption in the Representation of the People Act made
finding such a balance extremely difficult. Beyond the problem of
legitimate influence, the law’s strong restrictions on appeals to religion,
caste, or community seemingly contravened the fundamental rights
of freedom of speech and religious practice that were also guaranteed
in the constitution. Given these contradictions, the only possible cons-
truction one could put on these rules, the judges argued, was to see
them as barring election appeals based solely on these considerations,
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which was, they opined, a way to prevent elccted representatives from
becoming nothing more than religious or caste or communally based
spokesmen.3 But as they realized themselves, this was hardly a fully
satisfactory interpretation.

Some courts, reading the Act more narrowly, showed themselves
more willing to throw out elections to uphold the literal language of the
_.mi.é In a case before the High Court of Madhya Pradesh in the 1960s,
for example, the court adjudged the election of a Jan Sangh candi-
date nullified on the grounds that he had labelled his Congress op-
ponent a member of a ‘cow-killing party’, and thus less of a Hindu
than candidates of the Jan Sangh.** In another case, the Patna High
Court held that an appeal for votes by the agent of a Bhumihar Brahman
candidate on the basis of caste (and on the grounds that caste unity
was of paramount importance in the election) was a clear form of cor-
ruption and required a revote. “Caste” has not vet lost the root from
the Indian soil’, the Court wrote,

and at the time of elections often votes are sought to be secured on the ground
of ‘caste’ . . . Ina democratic country where people’s representatives are chosen
by the process of adult franchise, right persons cannot be returned if the election
is allowed to be interfered with in this fashion. Purity of election must be
maintained at all costs.#*

And yet, the meaning of electoral ‘purity’ (that is. presumably, free
conscience) in a context such as Bihar, where appeals to caste were
legion, remained an open question.

These irresolvable contradictions were perhaps made most manifest
in the best known clection case in India’s history, the challenge in the
1970s that threatened the unseating of the Prime Minister, Indira
Gandhi, following the 1971 elections and led to the eventual declaration
of the Emergency. In that case, Indira Gandhi was convicted of electoral
corruption largely on the grounds that she had deployed undue
governmental influence in her election campaign, thus breaching the
line between the influence of the state and the free choice of the people.
But the response of her government made clear the limitations of the
law. Acting first to maintain her power by initiating the Emergency in
1975, Gandhi then gained parliamentary passage of a retroactive
amendment to the Representation of the People Act defining away her
election offenses. But even beyond this, she pushed through parliament
the Thirty-ninth Amendment to the Constitution, which removed from
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judicial jurisdiction altogether election offenses relating to the Presi-
dent, the Vice President, the Prime Minister and the Speaker of the
Lok Sabha. When the Supreme Court then heard this case on appeal,
they produced a long and tortured series of arguments dealing not only
with Gandhi’s initial conviction of electoral corruption but also with
parliament’s actions. Their arguments made clear that they saw no
choice but to back away from the constitutional crisis that this case
had engendered by upholding the retroactive amendments to the
Representation of the People Act and overturning Gandhi’s conviction
on these grounds, thus making clear that in practice courts could only
be constrained by the political realities they faced. So long as elections
were conducted in society, and overseen by the state, it was impossible,
as this case made amply clear, to imagine that a simple reference to
the law could protect the image of an electorate that was wholly free
from coercion.*?

But if this case dramatized the deep contradictions inherent in
India’s election law more clearly than any other, the Supreme Court’s
decision also underscored—and reinforced—the underlying structural
assumptions about the ‘people’ that lay behind India’s electoral
machinery. At the heart of India’s electoral regime lay the image of the
‘people’ as a powerful, sovereign fiction, and this the court, in effect,
continued to insist upon. Even as they overturned Gandhi’s conviction
and bowed to the realities of political power, the majority of the court
struck down key portions of the Thirty-ninth Amendment as un-
constitutional (or, as violative of the constitution’s ‘basic structure’).
To bar the courts from jurisdiction over certain clections, as Justice
H.R. Khanna put it, would be to put elections beyond ‘the rule of law’”.
‘Election laws lay down a code of conduct in election matters and
prescribe what may be called rules of electoral morality’.# This
required that elections be subject to a standard that transcended the
political world in which they were contested. Even a raw exercise of
parliamentary power, the court implied, could not remove this critical
need.®

Courts themselves were, of course, always subject to political influ-
ence—as no case illustrated more clearly than Indira Gandhi’s. But the
notion of a world of law that stood apart, at least in theory. from the
pressures of both state and society, remained central to the courts’
raison d’etre. Indeed, from this perspective it was the very fact that
the enforcement of electoral law was not fully possible in the rough
and tumble of elections that was most significant. The ‘people’ (defined
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3 the m_..mm will of the individual) conceptually stood apart from—and
in nOﬁm_ﬁ with—the corrupting influences of both state and society.
.—: ﬁ.?m sense, it could not have been otherwise than that the Bov:‘.
_Nmno:. of the people’s free voice in elections would be impossible to
reconcile with the actual operation of influence and identity within
ﬁ.rm.oo:&:nﬁ of elections. The law itself was, in this sense, as much a
fiction as the concept of the ‘people’. And yet the image of the ‘people’
embodied in election law was absolutely essential to the workings of
democracy. As the Supreme Court put it in a case appealed from Andhra
Pradesh not long after Indira Gandhi’s case:

In a democracy such as ours the purity and sanctity of elections, the sacrosanct
and sacred nature of the electoral process must be preserved and maintained.4®

This was not an appeal to sanctity in the sense of religion, but an appeal
to the notion that sovereign authority must conceptually stand in a
space outside both state and society (that is, in a ‘sacred’ space). In
India’s election law, which was adapted initially from Britain, this space
was found in the universalist image of the free conscience Ewm free will
of the individual voter, which alone defined the presence of the ‘people’.
Whatever the contradictions in the application of election law in India—

and these have been legion—this remains at the heart of India’s electoral
system.
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